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1 Purpose of Report 
 
1.1 To inform Members of the change in Government policy in respect of S106 

contributions for small scale development effective from 28 November 2014. 
 

1.2 To advise Members of the impact of this change on the implementation of adopted 
Council planning policy within the Unitary Development Plan and its associated 
Supplementary Planning Document.  
 

1.3 To advise Members of current outstanding planning applications affected by this 
change for which there has been a resolution to grant planning permission and for 
which S106 contributions can no longer be sought i.e. those developments of 10 
dwellings or fewer where the Council was seeking a contribution to recreational open 
space. 

 
1.4 To advise Members of the need to seek authority from Licensing and Regulatory 

Committee to delegate to Officers the granting of planning permission for all 
applications listed in Appendix 1. 
 

1.5 To advise Members that in the interests of efficiency and to meet performance targets, 
authority will be sought from Full Council (or whichever Committee is appropriate in the 
alternative) for the delegation to officers / Township Planning Sub Committees of all 
future planning applications where this matter comprises the sole departure from 
development plan policy and where the application would otherwise be determined 
under officer’s delegated powers / by Township Planning Sub Committee. 

 
2 Recommendation 

 



 
 

2.1 That Members note the report. 
 
 Reason for Recommendation 
 
2.2 The Township Planning Sub-Committees, determine a number of planning 

applications within the Borough, including many small scale residential and 
commercial schemes, under the Council’s Scheme of Delegation. 

 
2.3 As the determining Committees for these planning applications it is important that 

Members of the Township Planning Sub Committees are made aware of this 
fundamental change to government planning policy. They are not however the 
determining Committees for a change in approach to Council policy or applications 
which are departures from the development plan. The changes recently announced by 
the DCLG will effectively result often in a departure from the current development plan.  

 
2.4 This report is therefore for information only with the decision making authority resting 

with Licensing and Regulatory Committee and / or possibly Full Council (this is to be 
confirmed). 

 
3 Background 
 
3.1 On 28 November 2014, Brandon Lewis, the Minister of State for Communities and 

Local Government announced changes to government policy in respect of planning 
obligations (S106 agreements or unilateral undertakings). This results in an 
amendment to the National Planning Practice Guidance (NPPG) as follows:- 

 

• Contributions for affordable housing and tariff style planning obligations should 
not be sought from development of ten units or less and which have a 
maximum combined gross floorspace of no more than 1000sqm. 

• Tariff style contributions are defined as planning obligations contributing to 
pooled funding pots intended to provide common types of infrastructure.  

• Authorities can still seek obligations for site specific infrastructure - such as (by 
way of example) improving road access and the provision of adequate street 
lighting - where this is appropriate, to make a site acceptable in planning terms. 
  

 
3.2 The Council’s threshold for affordable housing contributions as set out in Policy H/7 of 

the UDP and its associated Supplementary Planning Document is developments of 15 
or more dwellings and therefore it is not affected by this change to government policy. 

 
3.3 The main impact on Council planning policy is therefore the implementation of Policy 

H/6 of the adopted UDP and its associated Supplementary Planning Document which 
seeks contributions to recreational open space from all new residential development 
on a per bedroom basis, with no lower threshold i.e. even single dwellings are caught 
by the policy. 

 
3.4 This updated guidance does not impact on highways or other contributions which are 

not pooled, albeit these are rarely sought for schemes of this scale in any case. 
 
3.5 Paragraph 215 of the National Planning Policy Framework (NPPF) states that:- 
 

 ‘due weight should be given to relevant policies in existing plans [i.e. the UDP in 
Rochdale BC’s case]  according to the degree of consistency with this framework (the 
closer the policies in the plan to the policies in the Framework, the greater the weight 
that may be given)’. 
 



 
 

It was made clear that the government announcement on 28 November 2014 was the 
introduction of government policy and this has since been placed in the Planning 
Practice Guidance which accompanies the NPPF. It is therefore the government’s 
intention that this policy can and should be given the same weight as the NPPF when 
making planning decisions. As such, where the UDP is not in accordance with 
government policy, it can only be given very limited, if any weight and the government 
policy takes precedence.  
 

3.6 It is the role of the Planning Inspectorate to independently apply relevant policy to 
planning decisions where appeals are made against the decisions of a Council. It is 
clear from recent appeal decisions in this Borough and elsewhere that where local 
policy is not in accordance with the NPPF that the NPPF is increasingly taking 
precedence as an important material consideration.  

 
3.7 As a result, it is proposed that with immediate effect any outstanding planning 

application for a development of ten dwellings or fewer and which have a maximum 
combined gross floorspace of no more than 1000sqm, where a resolution to grant 
planning permission subject to a S106 contribution for recreational open space has 
been made (either by officers or Members) be granted planning permission without the 
need for such contribution. Therefore, there will no longer be a requirement to enter 
into a S106 for such related applications. A list of all such applications which are 
currently outstanding and which have resolutions to grant (either by officers or by a 
Committee) subject to a S106, is included at Appendix 1. 

 
3.8 Where the application is for outline (as opposed to full) planning permission and details 

of the numbers of residential units and floorspace cannot be ascertained, then where 
at reserved matters stage it is found that the requirement for a S106 is triggered, this 
will result in the requirement to enter into a S106 prior to approval of such reserved 
matters.  

 
3.9 As this approach is now effectively a departure from the development plan, this 

decision will need to be made by the Licensing and Regulatory Committee. 
 
3.10 Planning applications which are departures from the development plan are, under the 

Council’s Scheme of Delegation, determined by the Licensing and Regulatory 
Committee. If Licensing and Regulatory Committee authorise the immediate granting 
of planning permission for all applications where the only outstanding matter is a S106 
agreement for recreational open space then it accepts that this change in government 
policy should be implemented with immediate effect. 

 
3.11 On this basis, it is considered appropriate that all future applications for proposed 

developments of 10 residential dwellings or fewer, and/or which have a maximum 
combined gross floorspace of no more than 1000sqm,  where the only departure from 
the development plan is the lack of contribution to recreational open space (and there 
are no other reasons within the Scheme of Delegation why the application should go to 
Licensing and Regulatory Committee) should be determined by the relevant Township 
Committee or by officers as though it were not a departure. The authority of Full 
Council will be sought for this change to the Scheme of Delegation if that is found to be 
a necessary requirement.  
 
Alternatives considered 

 
3.12 The Council could seek to continue to implement its own UDP Policy in respect of 

recreational open space but this would have the following risks:- 
 

• It is clear that that this change to government policy outweighs the existing policy 



 
 

in the Local Plan; 

• It is established that where there is a clear steer that government policy outweighs 
local policy that Planning Inspectors are upholding planning appeals, with awards 
of costs where Councils are deemed to have acted unreasonably; 

• Developers are aware of this change to government policy (some have already 
contacted the Planning Service seeking an immediate grant of planning 
permission) and would appeal against non-determination of a planning application 
if the resolution was to grant subject to a S106 agreement or against a refusal of 
planning permission if applications were refused on the grounds of lack of 
contribution to recreational open space; 

• At appeal, the Council would be at a significant risk of costs awards against it from 
these decisions as they are clearly contrary to government policy; 

• Developers will be unlikely to  agree to an extension of time for the determination 
of a planning application for the completion of a S106 agreement where they do 
not consider this agreement to be necessary, leading to an adverse impact on the 
Planning Service’s performance and the likely refund of fee income from those 
applications if not dealt with within the statutory period. 

 
3.13 It is therefore considered that this change government policy will need to be 

implemented with immediate effect if the Council is not to put itself at risk of significant 
reputational and costs awards against it at appeal or the potential that planning fees 
would need to be refunded. 

 
4 Financial Implications 
 
4.1 The financial implications of this change to government policy are threefold:- 
 

1) There will be a reduction in the amount of S106 contributions which can be sought 
by the Council, effectively restricting it to developments of 11 dwellings or more. It 
will also affect those applications which have already been determined and are 
subject to S106 agreements as it is likely that those developers will reapply for 
planning permission in the light of these changes in order to obtain permission 
without the need for a contribution. This will affect the expected pipeline of 
contributions. 
 
In 2013-14 a total of £364,897.25 of recreational open space money was received, 
of which £55,003.25 relates to developments of 10 dwellings or fewer. This 
equates to 15.1% of funds received. To date in 2014/2015 the Council has 
collected approximately £415,000 of recreational open space money of which 
approximately £10,500 relates to developments of less than 10 units (2.5%). It is 
therefore expected that a reduction in S106 income of around £30-50,000 annually 
is to be expected as a result of these changes. However, this may be offset by a 
greater rate of development on the larger housing schemes. 
 
It is unlikely that this shortfall would be made up from other Council monies; rather 
it is probable that fewer projects would receive such contributions that would 
otherwise have been due under a S106. 

 
2) If the Council were to determine that the development plan were to be given 

greater weight, then it is likely that there would be significant costs awards against 
the Council at any subsequent appeal. The government has made its position 
clear; both on this particular point and on the relationship between an out of date 
development plan and the NPPF. It is extremely likely that an Inspector would find 
unreasonable behaviour on the part of the Council if it took a different view. It is 
impossible to establish the precise financial implications of possible future costs 
awards (it would depend on the number of applications); but they could be 



 
 

substantive. 
 

3) If the Council were to insist on S106 agreements for recreational open space then 
extensions of time would need to be sought for the determination of these planning 
applications. The S106 agreements would not be reasonable and a developer 
would be highly unlikely as a consequence agree to an extension of time. This 
would potentially require the Council to refund the planning application fee.  Again 
it is impossible to establish the precise financial implications of possible future fee 
refund (it would depend on the number of applications); but they could be 
substantive. 

 
 Points 2) and 3) would also have significant reputational risks for the Council and are 
only relevant if the Licensing and Regulatory Committee / Full Council (as necessary) 
are not mindful to accept the recommendations in this report. 

 
5   Legal Implications 
 
5.1 There has been no change to the law in respect of the determination of planning 

applications. Under section 70(2) of the Town and Country Planning Act 1990 (as 
amended) and section 38(6) of the Planning and Compulsory Purchase Act 2004 , 
applications need to be determined in accordance with the development plan, unless 
material considerations indicate otherwise. In this case it is a material consideration 
that has changed, which would outweigh in this instance an increasingly out of date 
development plan. 

 
5.2 Although published in a formal response to a consultation by the DCLG, the new 

guidance applies immediately and has now been included in the Planning Practice 
Guidance (PPG) accompanying the National Planning Policy Framework (NPPF). As 
of 28 November, applications for affected developments should give due weight and 
deference to the new guidance. It is likely that without very good planning reasons, the 
Council will struggle to justify departing from an important material consideration given 
the position of its current development plan. It is also considered that a refusal on such 
a basis would be relatively easily overturned on appeal and the Council would be 
defending frequent costs claims as a result. 

 
5.3 Tariff-style contributions, particularly public open space where this Council is 

concerned, are going to be increasingly difficult to justify on applicable development 
proposals. This in real terms effectively overrides current local policy. 

 
5.4 The report correctly identifies that current applications require determination and 

officers seeks delegated powers to determine those applications without the 
requirement for a section 106 planning obligation. The report has dealt with the 
situation whereby the threshold cannot be established in the case of an application for 
outline (rather than full) planning permission.  

 
5.5 For new applications such a change will often result in what is effectively a departure 

from the current development plan. The report acknowledges this issue and officers 
shall in due course seek delegated powers in order to save important committee and 
officer time and resources. Legal Services shall advise on whether such alteration to 
the Scheme of Delegation for planning will need to go before Full Council or other 
Committee for decision in due course.  
 

6  Personnel Implications 
 

6.1 There are no Personnel issues arising from this report. The implications of this report 
will be met by existing resources. 



 
 

7 Corporate Priorities 
 

7.1 The determination of planning applications and the implementation of government 
policy tie into the ‘quality of place’ theme. Retaining planning decisions at a local level 
needs to be considered against the protection of existing assets and ensuring that new 
development which improves quality of place continues to happen. Appeals against 
non-determination prevent the Council from having influence over the process to 
maintain quality of place. 

 
8. Risk Assessment Implications  
 
8.1 There are no significant risk assessment implications arising from this report. 

 
9 Equalities Impacts 

 
9.1  Workforce Equality Impacts Assessment 
 

There are no workforce equality issues arising from this report. 
 

9.2  Equality/Community Impact Assessments 
 

There are no equality/community issues arising from this report. 
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